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being deposited with the United States Postal Service 

on ' as First Class Mail in an 

envelope addressed to: COMMISSIONER FOR 
PATENTS, WASHINGTON, D.C. 20231. 



William D. Noonan, M.D. 
Attorney for Applicant 



COMMISSIONER FOR PATENTS 
WASHINGTON, D.C. 20231 

SECOND DECLARATION UNDER 37 C.F.R. § 1.131 

I, Ya Ping Shi, hereby declare as follows: 



1 . I am a co-inventor of the subject matter described and claimed by the patent 
application referenced above, Le., United States application No. 09/763,397 (hereafter the '397 
application). I currently am employed by the Centers for Disease Control and Prevention (CDC), 
the assignee of the '397 application, which is located in Atlanta, Georgia. I was employed by the 
CDC while developing the invention described and claimed in the referenced application. 



2. I understand that claims pending in the present application have been rejected in 
view of Tine et al. 9 Infection and Immunity, 64(9): 3833-3844, 1996. I understand that Tine et 
ai has been cited as allegedly anticipating certain claims pending in the referenced application, 
or, in the alternative, as allegedly rendering the claimed embodiments obvious. 

3. The publication date of Tine et al. is September 1996. United States Provisional 
Application No. 60/097,703 was filed on August 21, 1998. However, the co-inventors named on 
the '397 application invented the subject matter covered by the claims pending in the '397 
application prior to the September 1996 date that Tine et aL became available as a reference. 
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4. I previously executed a first Declaration under 37 C.F.R. §131, including the 
attached Exhibits A and B, in connection with Applicant's June 1 1, 2002 amendment and 
response. Exhibit A consists of true and accurate facsimile photocopies of 21 corresponding 
pages from my laboratory research notebook. Exhibit B consists of one page of CDC 
Biotechnology Core Facility Records, showing my request for oligonucleotide synthesis, and the 
sequences of the requested oligonucleotides. This request was made prior to September 1996. 
These oligonucleotides were used in the reduction to practice of the invention, as described in 
Applicant's June 11, 2002 amendment and response. The contents of these pages of Exhibits A 
and B, and pertinent statements made on these pages are discussed in detail in Applicant's June 

1 1 , 2002 amendment and response. 

5. Exhibits A and B were previously submitted as evidence that the conception and 
reduction to practice of the invention recited in the claims of the '397 application occurred in the 
United States of America prior to November 1997, the effective date of the Gilbert et aL 
publication cited as allegedly anticipating prior art in the Office action mailed February 11, 2002. 
As noted on my previous Declaration, all dates stated on Exhibits A and B were redacted prior to 
submission, but were made prior to November 1997, the effective date of the Gilbert et aL 
publication. 

6. Similarly, all dates stated on Exhibits A and B were prior to September 1996, the 
effective date of the Tine et aL publication. 

7. All statements made herein and of my own knowledge are true and all statements 
made on information are believed to be true. Furthermore, these statements were made with the 
knowledge that willful false statements and the like are punishable by fine or imprisonment, or 
both, under Section 1001 of Title 18 of the United States Code, and that any such willful false 
statements made may jeopardize the validity of the application or any patent issuing thereon. 



Ya Ping Shi, Ph.D. 



Date 
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